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Margaret Lady Dowager Wairn, the Right Honourable) 
William Lord Viſcount Stratbnllan, and others, Creditors | 
of the faid Lady. \Vairn, -— John Nairn, eldeſt Son of | 
' William Lord Nairn deceaſed; Fares Nairn; eldeſt Son' 
of the ſaid John Nairn, Alexander Nairn of Drimbilbo, 1 
Eſq; David Ogilvie of Clunie, Eſq; and Fulcn e 1 
of Munktoun, Eſq - wg pr - - - a4 alt wks | J 
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The CASE of the faid Reſpondents | 


V Contract, or Articles, entered into and executed by John, Marquis of Athol, ade 
Robert Nairn of Strathord (in Contemplation of a Marriage then intended, and after- 
wards folemmized between the Reſpondent Margaret, the only Daughter of the ſaid Sir 
Robert, on the one Part, and a Jounget Son of the faid Marquis on the other) the ſaid 

Sir Robert, inter al became bound to make à Settlement of his Eſtate, falling Iſſue Male of his own 

Body, upon his faid Daughter Margaret, and the Heirs Male to be procreated of the then intended 

Marriage And for Want of ſuch Heir Male, upon the cldeft Daughter, or Heirs Female of 

that Marriage, ſucceſſively without Divifion == And for Want of fuch Iſſue upon the Heirs Male 

of the Body of the ſaid Reſpondent Margaret of any fabſequent Marriage, and in Default of them, 

upon the eldeſt Daughter or Heir Female of ſuch fubſcquent Martiage ſucceſſtvel) without Divi- 

fion . with ſeveral Remainders over with and under the Provifiong, Con tions, ind Li- 

mitations therein expreſſed, which are recited in the other Deed and Articles after mentioned . 

And Power is alſo reſerved to Sir Roberts, further to extend the faid Proviſions and Clauſes irritant | = 

as he ſhould think fit by the Procuratory of Reſignation to foflow this Settlement. | 

676. July 15th, Purfuant to which, other Articles are entered into by the ſame Parties, iz. by the faid Marquis, 

in Name and Behalf of Lord George Aurruy bis Son, and failing of him by Deceaſe, of one of his 
other younger Sons, on the one Part, and by the ſaid Sir Robert Nairn, in Name arid Behalf of the 
faid Margaret his Daughter (now Lady Mairn } the Reſpondent, on the other Part. By which 

Articles the ſaid Sir Nobert, iu Contemplation of the Marriage then agreed upon between the faid 

Parties, became bound to refign and ſurrender his Lands and Eſtate therein mentioned, in Favour 

and for New Inſeſtment thereof to be made and granted to the faid Sir Robert Hümſeff, and the 

reate of his own Body Which faifing, to His ſaid Daughter Mar- 
garet Nairn, and the Heirs Male lawfully to be procreate between Her and the ſaid Lord George 


1676. April 12th, 


* 


Daughter or Heir Female lawfully to be procreate between them; ſticceffiyely without Diviſion 


fignation of (or Power of Attorney A Fm Lands and Eftate to the Perſons atid: for the 
Uſes before mentioned, and failing of them, to 
ject to the Proviſions and Declarations followi 


garet Nairn and the ſaid Lord George Murray, and failing I: arg other of bis Brothers, whom 
'or Female 


of the ſaid Margaret Nairn Ber Body, nor any others of the Heirs Male, and of Tatlzie before men- 
Honed, ſucceeding in the ſaid Lands and Eftate, by Virtue of the Joreſe aid Tailsie and Subſtitution . i 
except the Heirs Male of the ſaid Margaret her Body, in the then imended or other ſubſequent. OY 
rriage according to the Proviſion and Deſtination therrin ſpecified) or” atly of them to fell,,an= 
nailzie,diſpone, dilapidate;or put away thc foreſaid Lands and Eftate, or any Partor Portion thereo, 7 
nor to innovate or in 8 Tailtir, o tocontra# Debts, vor ud any other Fact, or Deed; Civil 
or Criminal, vbereby the ſaid Lans and Effate might be any wiſe apprifed, 7% fee, evifed, or 
forfeited from them, or any otherways affetten, in Prejudice and Fraud of the Af ſequent: 2 rs 
of Tailzie,according to the Ortler and Subſtitution therein mentioned , all Whith Deeds are not only 
thereby declared void and ml, ipſo facto, by Way of Exception or Reply, in ſ% far as the ſame _ 
might burthen or affec tbe ſaid Effutt; but alfo it is thereby res declared, that the (aid. 
Heirs of Tailzie, who ſhould comraveen and incur the ſaid Clanſts irritant, ot any of them H,,. 
forfeit, amit, and tine, their Right of Succeſſion to t he foreſaid Lauds and Eftate, aud the Infeft+ 
ments and Rights thereof in their Perſons ſhvuld, from thenceforth become void. Declaring E. 
nevertheleſs that the ſaid Reflriftion of Innovating the ſaid Tailzie, contracting Debts, or aiſponi ng 
2 Eſtute ſhould be no wiſe extended to the Heirs Malt of the ſaid then intended Mar- 
riage to he proc reate between the ſaid' Marꝑuret and the ſaid” Lord George Murray, and failing of . | . 


him, 


| 

| 

name of Nairn, &c. Aud that it fpould be no wiſe lawful to the Heirs Female td be procreateC | 
= 

| 
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bim, ann other of his Brothers, whom ſhe ſhould happen to marry, and ſailim of the Heirs Mile 
thr aal. he's between them, to the Heirs Male of the ſaid — 22 ody, of any — 4 
Subſequent Marriage, who, and the Heirs Male, lineally deſcending of their Bodies, ſhould have 
Power to uſe and-diſpone upon the ſaid Eftate at their Pleaſure, providing the ſaid Immunity and F 
Freedom were nd wiſe. extended to the Htirs Female of the ſaid Margaret her Body, nor remanent 
Heirs of Tailzie and Proviſion before mentioned. | 14 4 


It contains 4 Clauſe whereby Sir Robert Nairn Aſſigns the Writin and Titles of his ſaid G * 


Eſtate, to the Heirs Male of his Body, which failing to the ſaid Margaret Nairy his Daugh- 


ter and her foreſaids, and remanent Heirs of Tailzie and Proviſion above ſpecified, 


There is a Reſervation of Sir Robert's Lady's Life-rent, and another Clauſe in theſe Words, — 
And further in Caſe the ſuid intended deep tate Effect, and yet there be neither Heir H 
Male nor Female procreate thereof to ſucceed to the ſaid Eftate, or in Caſe of their Deceaſe without 
Heirs of their Bodies to ſucceed therein, ſo that the other Heirs of Tailzie ſhould ſucceed thereunto, 
or in Caſe there be Heirs Male of the ſaid Sir Robert Nairn his Body, who might exclude the Heirs 
of the ſaid intended prey from their Right of Succeſſion to the ſaid Eftate, that then and in either 
12 Caſes the ſaid Sir Robert Nairn and the Heirs Male of his Body; which failing, the ſaid 

argaret and her ſaid other Heirs of Tailzie, ſhould be holden and obliged to ſatisfy and pay to the 
Son of the ſaid Marquis, whom ſbe ſhould marry, his Heirs, or Aſſigns; the Sum of Twenty Thouſand a 
Pounds Scots, &c. | _ ; 

In virtue of the Procuratory of 2 in this laſt Settlement, a Surrender was made 
to the Crown, as Superior or Over-Lord, of the ſaid Lands and Eſtate, and thereupon a new 
Grant or Charter was paſt under the Great Seal, in favour of the ſaid Sir Robert Nairn, af- 
terward Lord Nairn, and the Heirs of Entail aforeſaid, and with and under the Conditions, 
Proviſo's, Limitations and Clauſes irritant in the faid laſt recited Deed mentioned. 

The ſaid Lord Nairn died, leaving no Iſſue Male, and thereupon his ſaid Daughter Marga- 
ret, now Lady Nairn the Reſpondent, was ſerved and retoured Heir to him, and in ſuch Re- 
tour the whole Conditions, Proviſo's, Limitations and Clauſes irritant in the ſaid Charter men- 
tioned, were inſerted, and ſhe was thereupon duly infett. | 

The ſaid Margaret Lady Nairn, intermarried with Lord William Murray, fourth Son of the 
faid Marquis of Atholl, and by him has a numerous Iſſue, for whoſe Education and Provi- 
ſion ſhe has contracted great Debts. $ 

To enable herſelf to pay off and diſcharge ſome Part of the ſaid Debts, ſhe entered into Arti- 
cles with the Appellant Mr. Nairn, by which ſhe became bound, on her Part, to fell and 
convey to him and his Heirs, ſeveral Lands and others therein meationed, Parcel of the ſaid 
Eſtate of Nairn; in Conſideration whereof, the ſaid Mr. Nairn became bound to pay to her, 


ber Heirs or Aſſigns, the Sum of Ten Thouſand Pounds Sterling, by a certain Day therein 


limited, 

The Appellant ſhewing ſome Unwillingneſs to perform his Part of theſe Articles, the Re- 
ſpondent the Lady Nairn ſued out the uſual Proceſs of Letters of Horning, which were ſerved 
upon him to compel him to the Performance thereof: But, upon Application to the Court 


of Seffion, he obtained Letters of Suſpenſion to ſtay Proceedings till the Matters in Queſtion 


ſhould be tryed before the Court. 

The Appellant pretending that his Exceptions to the Performance of his Bargain were found- 
ed on a Defect in my Lady's Title, ſhe was adviſed to bring an Action of he of her 
Right to the abſolute and unlimited Fee of the Eſtate, as well againſt all the Heirs ſubſtituted 
to her in the aforeſaid Entail, as againſt his Majeſty's Advocate, with reſpe& to any Right 
which might be ſuppoſed to be in the Crown by the Attainder of Fobn Nairn, who by the 
Limitations in the {aid Entail is next in Remainder after my Lady. 

Both Actions came in of Courſe, and were argued by Council before the Lord Ordinary, 
when it was inſiſted upon by the Appellant, that tho' my Lady was, by the Entail, provided 
to the Fee of the Eſtate of Nairn, whereof the Lands contained in the Articles between her 
and him were a part, yet ſhe was reſtrained by irfitant and reſolutive Clauſes, from ſelling any 
Part of that Eſtate, or contracting any Debt thereupon; and for Evidence of ſuch Plea, refer- 
red himſelf to the ſeveral Deeds before mentioned, and to the Clauſes thereof herein before 
recited, | | | | 

To which it was anſwered for the N the Lady Nairn, that neither by the Mean- 
ing or Words of the Entail was it intended to limit or affect her by any prohibitory Clauſe 
therein. The Prohibition to contract Debt or Diſpone the Eſtate being directed in the firſt 
Place, only againſt the Heirs Female of my Lady's Body, and the extraneous Heirs appointed 
to ſucceed to them, but not at all againſt my Lady herſelf,—That this would appear plain by 
comparing the Form and Stile of the different Clauſes. —By the firſt, at Letter A, all the Heirs, 
as well Male as Female are bound, becauſe it was intended that Sir Robert's own Heirs Male, 
as well as the Lady, ſhould be bound, to the Payment of his Debts —The Stile of the Clauſe 
B varies, and begins with the Heirs Male or Female to be procreate of the Lady, becauſe there 
was no Neceſſity to oblige her to what ſhe undoubtedly would do without ſuch Obligation, viz. to 


bear her own Name and Arms,—. The prohibitory Clauſe C again varies the Stile, and, becauſe 


the Heirs Male were not to be put under any Limitation, begins with the Heirs Female to 
be procreate of the Lady's Body, paſſing over herſelf, without any Mention of her Name 
further than to deſcribe the other Heirs by their Relation to her.— Whereas if it had been 
intended any her under any Limitations, tis impoſſible to ſuppoſe, but that, as ſhe was the 
only Perſon Nominatim and chiefly under Conſideration at that Time, the Prohibition and Li- 
mitation would have been expreſly extended to her, by Name, in the ſame Manner as ſhe is, 
by Name, tyed down and bound by the Clauſe H.—And tho? this Prohibition is extended by ſub- 
ſequent Words in the ſame Clauſe to the other Heirs Male and of Tailzie ſucceeding to the ſaid 
Lands and Eſtate by virtue of the ſaid Tailzie and Subſflitution / excepting the Heirs Male de- 


ſcending of her Body }—Theſc general Words were applicable only o ſuch as were to ſucceed to 


the Heirs immediately before named, viz, to the Heirs Male and Female of my Lady's Body, 

as is explain d by the Words in the Charter and Retour, viz. heredibus IN : 
KO | cou 
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could not, without a very unnatutal and forced Implicatien of Words, be ſuppoſed to cotnpre- 
hend my Lady, who undoubtedly would have been mentioned 2s the . had it betn intended 
to put her under any Reſtraint or Prohibition. And this is further cleared by the aufe F, 
which provides, That the Immunity and Freedom given to the Heirs Male, ſhoald not be ex- 
tended to the Heirs Female of the 1-909» nor to the remanent Heirs of T: ns BE 1. e. The Heirs * 
remaining after Failure of her Heirs Female, as is explained further by the Cl 

being provided by this Clauſe, That the faid Immunity ſhall not be extended to my Lady, is a 
Proof that at that Time it was underſtood ſbe lay under no Probibition.— That if theſe Words, 
Other Heirs, could be taken in any other or larger Senſe, they muſt include the Heirs Male 
of Sir Robert's own Body, which tis impoſſible to ſuppoſe he intended to reftrain, at the ſame 
Time that he put the Heirs Male of his Daughter's Body, and their Heirs Male, under no Prohi- 
bition or Limitation at all. That the foreſaid Exception in favour of the Heirs Male of my Ladys 
Body, was inſerted, becauſe her Heirs Male of 22 Marriage were Heirs ſucceeding after 
the Heirs Female of her firſt Marriage, and, by this Exception, to . on the ſame Footing with 
the Heirs Male of the firſt Marriage, with reſpect to whom the Exception was unneceſſary . That 
therefore as my Lady was not under any Limitation or Prohibition; That as ſuch was the Opinion 
of Creditors, who contracted with her for large Sums, after the beſt Advice they could have upom 
the Meaning and Import of her Title, and that i would be very hard to ſet aſide theſe Debts 
by an Implication and ſtrained Meaning of two g 

declared, and the Defendant, now Appellant, compelled to carry the Articles into Execution. 

'The Lord Ordinary reported the Debate to the whole Lords, who after Conſideration there- 
of, by an unanimous Interlocutor of this Date, found, That by the Contract dated the 12th of 
April 1676, and by the Procuratory of Refignation- contained in the Contract dated the 1 5th of 
July 1676, granted in Implement of the ſaid firſt Contra, and purſuant to the Powers therein 
reſerved, and the 1 following on the ſaid Procuratory, Margaret Lady Nairn the Charger 
and Purſuer of the Declarator is not ſubjected to the' Probibitory Clauſes de non Alienando et non 
Contrahendo: But that the ſaid Margarct Lady Nairn had Power to charge the Eftate with 
Debts, and to alienate the ſame ; and therefore decerned and declared in the Declarator, at the 
Inſtance of the ſaid Lady and her Creditors againſt the Defenders, Heirs of Tailzie, and the 
Officers . N and found the Letters orderly procetded, and decerned againſt the Suſpender 
now Appellant. eee | 

The Appellant preferred a Petition to the Court, praying a Review of this Interlocutor : To 
which Anſwers were put in for the Reſpondents, the Lady Nairn and her Creditors. — On Con- 
ſideration whereof, © * | 8 

The Lords by Interlocutor of this Date, adhered to their former Interlocutor, and refuſed the 
Dejire.of the Petition. . | | EE: 

Againſt which Interſocutors of the 2d and 31ſt of Fanuary 1735-6. the ſaid Mr. Nairn has 
brought his Appeal, praying the ſame may be reverſed. — And objects, 

That by the Entail of the ſaid Eſtate made by Sir Robert Nairn, all the Heirs of Entail, ex- 
cept the Heirs Male of the Reſpondent the Lady Nairn's Body, are prohibited from Selling or 
Conveying any Part of the ſaid Eſtate, and e the Lady was thereby diſabled from 
Conveying the Lands in Queſtion in Prejudice of the Heirs, who are by the ſaid Entail ap- 
pointed to ſucceed her in the Eſtate. — ee ee ne 

That the prohibitory Clauſe C. de non Alienando et non Contra bendo, is not directed againſt the 
whole Heirs of Entail; it commences only from the Heirs Female of the Lady's Body, and 
therefore ſbe aud the preceeding Heirs are thereby put under no Limitation, which undoubtedly 
they would have been, if it were ſo intended. | 
- The ſubſequent Words in the ſame Clauſe, viz. Nor any others of the Heirs Male, and of 

Tailzie ſucceeding in the ſaid Lands and Eftate, can refer to no other than the Heirs ſucceeding 
after the Heirs Female of the Lady; as is clear from the laſt Part of the ſame Clauſe ; where it 
is declared, That the Heirs Male of the Lady's Body may diſpoſe of the Eſtate at Pleaſure ; 
but with a Provi/ſo, That ſuch Immunity ſhall not be extended to the Heirs Female of her Body, 
nor remanent Heirs of Tailzie above mentioned; which plainly imports, that the Limitation in 
this Clauſe, was impoſed only upon the Heirs Female of the Lady's Body, and the ſubſequent 
Heirs of Entail who were to ſutceed after them. : ASP | 
+ That if any Doubt did remain, with reſpect to the Import of this py Con, whether 

the Heirs Female of my Lady, and thoſe ſucceeding to them, or the preceding Heirs of Sir Ro- 
bert, as well as my Lady, were intended to be thereby limited, it might be cleared trom the 
other Clauſes of the ſame Deed, where the Proviſions intended to affect the whole Heirs, are not 
- conceived in ſuch indefinite Words as, Other Heirs of Entail, or, remanent Heirs of Entail, 
but, the haill Heirs, as in the Clauſe A. concerning the 1 of Sir Robert's Debts. 
Ißbat this is further explained by the Clauſe B. which directs the Heirs, as well Male as Fe- 
male of the Lady by her firſt and ſecond Marriage, and haill other remanent Heirs of Tailzie 
above written, to aſſume the Name and Arms; which Words, Haill other remanent Heirs of Tail- 
zie, are as comprehenſive in this Clauſe, as the other Words, viz. any others of the Heirs Male 
and Tailzie, are in the prohibitory Clauſe C. and as 'tis plain, that neither the Lady nor the 
Heirs Male of Sir Robert, who were Nairn from their Birth, could be meant or intended by 
the general Words in the Clauſe B. which directs the Name and Arms to be aſſumed, the other 
Form of Words in the Clauſe C. which have the ſame Meaning, muſt therefore receive the ſame 
Interpretation, viz. That the Lady was not intended to be included therein. | 

That tho? the Heir Male of the Lady's Body is by the ſaid Entail'excepted out of the pro- 
hibitory Clauſe C. yet no ſuch Exception is made in her Fayour, and conſequently the other 
| Heirs mentioned in this Clauſe muſt fignify and comprehend, not only, thoſe who were to ſuc- 
ceed to the Lady's Heirs Female, but alſo, $9 who were 7 ; and therefore ſhe is as ef- 

as 


feually-diſabled from making any Alienatibn a8 NN ofthe. other. Female Heirs, 2 | 
The Reaſon for Excepting the Heirs Male of the L's Body im his Place, was, becauſe the 

whole Heirs, ſucceeding after ber, are comprehended in the Clauſe B. with which this other 
- Clauſe prohibitory, is connected; and as both theſe Clauſes are joined in the reſolutive Clauſe D 


in Caſe of Contravention, therefore the Iſſue Male of her Body arc excepted from the n . 
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4 non my Aliens 29 na be — from the Efleh of that iefolutive Clauſe, in caſe 

oma — * have been the Paryiew of Sir Aubert, — by ths lüb 
4 — better 80 dif to diſti 


nguiſh who were the Heirs cook this Prohibition declarcs, 'Y 
at the Heirs TEE of the Lady's B 2 — remanent Hleirs of Tailzie, i. e. ſubſequent 4 


bl. „ e Female, ee A c tt hat Clayſe, 

Objeftion 3. That if ſaid Nac — . is diſabled from making any any Salc or Con- 
| veyance of the Frome emiſſes in Queſtion, it would be hard to compell the Appellant to over 
the Purchaſc- eee af all er y of the other ina of 
ame is limited | 4 
RS from her, tho gratuitous, would be effectual in Law, againſt every Heir q 
l upon the Footing of the two perſonal. Deed 8, becauſc not being recorded in the Re- [ 
the Act of Parliament made concerning Taillies, they cannot affect an onerous 
tor, aſter the New Grant or Charter paft by Sir Robert himſelf, and the Service 
and Retour of ay 1 — as his Heir, and Poſſeſſion had in Conſequence thereof for above 49 Years, 
That as by this Charter, and Retour, and Infettments following on them, my Lady is under no 
PE arena nor or js 155 affected by the Clauſe, Je non Coutrahendo at non Aliengndo, which by the 
Rae Retour are 44. to be impoſed only upon the Heirs Female of my Lady's 
a aps 7 ſubſe e Heirs of Entail, (he, as a 8 Heir of Entail. 4s at Liberty to 

Fee veſted in Aenne or Contracting Debt at Pleaſure, 
hy the Reſpondent the Nairn is therefore under no Limitation by 41 expreſs Words 
in the prohibito r in either of the two original Deeds, tho“ ſhe is the only Heir 
12 im expreſſed therein, nor by the Charter and Inſeſtmenta procceding thereon.— As | 
it would be hard to brin 8 under ſuch Limitation by Implication, or d 5 22 = 
Conſtruction of general Words, which in Entails generally reccive the ſtricteſt Intarpreta- = 
tion. — As many Creditors have contracted with her upon the Faith of the yard and 4 
; the Nature of her Rights and Titles, in which, they were adviſed, they were fully Secure ; 


| wo. 28 — ae will be abſolutely Safe in his Furchaſe againſt any Challenge from every 


The Reſpoudents humbly. Hope theſe aud other Reaſons to be infifted upon at 
Hearing, the Interlocutors The fo of will be affirmed, and * Appeal diſmiſſed with 


Esta, tot to whom 


Ro. DuNDas. 
5 5 WILL. HAMILTON. 


W. MURRAY. - 
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